STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND

PROFESSI ONAL REGULATI ON, BQARD
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RECOMVENDED ORDER

Pursuant to notice, a formal adm nistrative hearing was conducted in this
case on Novenber 8, 1994, in Mam, Florida, before J. Stephen Menton, a duly
designated Hearing O ficer of the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Charles F. Tunnicliff, Chief Attorney
Mary Ellen O ark, Attorney
Depart nment of Business
and Prof essional Regul ation
1940 North Monroe Street, Suite 60
Tal | ahassee, Florida 32399-0792

For Respondent: Reydel (Sonny) Santos, Esquire
I nter-Anerican Law Center
10753 Sout hwest 104t h Street
Mam, Florida 33176-8842

STATEMENT OF THE | SSUES

The issue in this case is whether Respondent comritted negligence in the
practice of engineering as alleged in the amended adninistrative conplaint filed
by Petitioner and, if so, the penalty that should be inposed.

PRELI M NARY STATEMENT

On March 23, 1994, Petitioner, the Departnment of Business and Professional
Regul ation (the "Departnent”), filed an Adm nistrative Conpl ai nt agai nst
Respondent charging himw th violating Chapter 471, Florida Statutes, in
connection with Respondent's activities as a special inspector for Dade County.
The al | egati ons focus on Respondent's inspection of a re-roofing job for a
single famly residence | ocated at 8050 SW92nd Avenue in Mam and his
preparation of a Daily Field Inspection Formwhich states "[t]he entire roof
conpl eted as per the codes and specifications”. Petitioner alleges that
Respondent and/or his designee did not inspect the entire roof but nerely
performed a spot check. A supplenental inspection by the Metropolitan Dade



County Buil ding and Zoni ng Departnent allegedly found the roof to be deficient,
requiring corrections. Count | of the Adm nistrative Conpl aint alleged that
Respondent is guilty of fraud or deceit, negligence, inconpetence, or m sconduct
in the practice of engineering in violation of Section 471.033(1)(g), Florida
Statutes. Count Il charges Respondent with making or filing a report which he
knew was false in violation of Section 471.033(1)(e), Florida Statutes.

Respondent submitted an El ection of R ghts Formon My 16, 1994, disputing
the material facts contained in the Adm nistrative Conplaint and requesting a
formal hearing pursuant to Section 120.57(1), Florida Statutes. The case was
referred to the Division of Administrative Hearings and assigned to Hearing
Oficer WlliamJ. Kendrick who noticed a formal hearing for Novenmber 8, 1994,
in Mam, Florida.

On Cctober 21, 1994, the parties filed a Joint Stipulation for Continuance
which was rejected by Hearing Oficer Kendrick in an Order entered Cctober 24,
1994. On Novenber 1, 1994, Petitioner filed a Mdtion for Leave to Amend
Admi ni strative Conplaint. The proposed Arended Admi nistrative Conplaint only
changed the allegations regarding the date and | ocation of the inspection at
i ssue. On Novenber 3, 1994, Petitioner filed a Mdtion to Disqualify Counsel for
Respondent. On Novenber 5, 1994, Respondent filed a Mtion for Expedited
Request for Production of Documents. On Novenber 7, 1994, Hearing O ficer Linda
Rigot, in anticipation of taking over this case, conducted a tel ephonic hearing
on the pending notions. In accordance with Hearing Oficer Rigot's
instructions, the parties were able to resol ve Respondent's Modtion for Expedited
Request For Production of Docunments through Petitioner's production of the nost
cruci al docunents requested by Respondent. The remaining pendi ng Mdtions were
deferred until the formal hearing.

During the |ate afternoon of Novenber 7, 1994, this matter was assigned to
Hearing Oficer J. Stephen Menton. At the hearing on Novenber 8, 1994,
Respondent filed three pleadings: a Mtion to Strike Petitioner's Mition to
Di squal i fy as Sham Pl eadi ngs and | npose Sanctions Against Petitioners; a Mtion
to Dismss Administrative Conplaint; and a Motion to Strike Petitioner's Mtion
For Leave to Amend Administrative Conplaint. Respondent also filed a Wtness
Li st and made a separate ore tenus notion to dismss.

At the commencenent of the hearing, the pending Mtions were addressed.
Petitioner's Motion to Disqualify Counsel for Respondent was deni ed.
Respondent's Motion to Dismiss The Adm nistrative Conpl aint was deni ed and
Petitioner's ore tenus notion to dism ss was al so denied. Ruling was reserved
on Respondent's Mdtion To Strike Petitioner's Mdtion to Disqualify as Sham
Pl eadi ngs and | npose Sanctions Agai nst Petitioners.

In addition, Petitioner's Mdtion For Leave to Arend Administrative
Conpl ai nt was granted. Since Respondent was on notice of the inspection at
i ssue and no prejudi ce was shown, the Anended Administrative Conpl aint was
accepted and the hearing proceeded as schedul ed. At the commencenent of the
presentation of its case, Petitioner dismssed Count Il of the Arended
Admi ni strative Conpl ai nt.

At the hearing, Petitioner presented the testinony of four wtnesses:
Robert Bronbach, the owner of the residence in question; Mnuel Jinmenez, a
roofing inspector for the Metropolitan Dade County Buil di ng & Zoni ng Depart nent;
James O Power, P.E., who was accepted as an expert in engineering; and Raphael



Droz-Seda, P.E., who was al so accepted as an expert in engineering. Petitioner
of fered five exhibits into evidence, all of which were accepted without
obj ecti on.

Respondent presented the testinony of three w tnesses: Naanani, P.E , who
was accepted as an expert in engineering; Sergio Alcorta, P.E., who was accepted
as an expert in engineering; and Harry Carrasquillo, owner of the roofing
conpany that did the work in question. Respondent offered six (6) Exhibits (A-
F) into evidence, all of which were accepted.

A transcript of the proceedings has been filed. At the hearing, the parties
agreed to a schedule for filing proposed findings of fact and concl usi ons of
| aw. Subsequent to the hearing, Petitioner filed a Motion on behalf of the
parties requesting an extension of time in which to file the proposed
recommended orders. That Mdtion was granted and both parties tinmely submtted
proposed findings of fact and concl usions of |aw

FI NDI NGS OF FACT

Based upon the oral and docunentary evi dence adduced at the hearing and the
entire record in this proceeding, the follow ng findings of fact are nade:

1. At all times pertinent to this proceedi ng, Respondent was duly |icensed
as a professional engineer in the State of Florida, having been issued |icense
nunmber PE 0023976.

2. In Septenber, 1992, Dade County passed and adopted an energency
ordi nance anendi ng the South Florida Building Code to handl e the processing of
construction permts and inspections created by the devastation of Hurricane
Andrew. Section 6(e) of the Emergency Ordinance addressed roof repairs and
required a mininumof six nails to be used for each shingle.

3. By early 1993, Dade County Roofing Inspectors were severely overtaxed
by the volume of work occasioned by Hurricane Andrew. To ensure nore tinely
i nspections, Dade County O ficials approved the use of private practice
architects and engi neers to assist the county in making inspections and
affirm ng code conpliance.

4. At all times pertinent to this case, Robert Brombach (the "Oaner") was
the owner of a residence (the "House") located at 8050 SW92nd Avenue, M ani,
Fl ori da.

5. In March 1993, the Omner hired Hytek Roofing to re-roof his residence
because of damage from Hurricane Andrew. The re-roofing job was to begin on
March 8, 1993 and was to be conpleted by March 23, 1993.

6. At all times pertinent to this case, Respondent was enpl oyed by All
State Engineering & Testing Consultants, Inc.

7. Hytek Roofing hired Respondent in his capacity as a special inspector
for Dade County to performthe shingle inspection/final inspection for the re-
roofing of the House.

8. The roof of the House had two separate systens. The front and back of
the roof were pitched sufficient to hold shingles. There was also a flat deck
portion of the roof that had very little pitch. Prior to the repair work at
issue in this case, this flat portion was hot nopped and tarred.



9. Pursuant to the 1988 South Florida Building Code which was in effect at
the tine of this re-roofing job, conposition shingles were not to be applied to
roofs having an incline of less than 2 1/2 inches per foot.

10. After it conmpleted re-roofing the shingled section of the roof, Hytek
cont act ed Respondent to do an inspection

11. On March 23, 1993, Respondent conducted a "shingle inspection/fina
i nspection” of the roof and prepared a Daily Field Inspection Form (the
"I nspection Forn.)

12. Respondent's Inspection Formstates, "JOB DESCRI PTION: The entire
roof conpleted as per the codes and specifications...|NSPECTI ON RESULTS
Pl acenent of shingles conply [sic] with the New South Fl orida Buil ding Codes
[sic] and Requirenent."

13. Respondent submitted his Inspection Formto the Metropolitan Dade
County Buil ding & Zoni ng Departmnent.

14. Subsequent to Respondent's inspection, Hytek Roofing applied shingles
to the flat deck portion of the roof.

15. After applying the shingles on the flat roof, Hytek contacted Dade
County building officials to conduct a roof inspection

16. At all tinmes pertinent to this proceedi ng, Manuel Jinenez was a
Met ropol i tan Dade County Buil di ng & Zoni ng Departnent Roofing |nspector.

17. On March 31, 1993, Jinenez conducted an inspection of the House's
roof .

18. During his inspection, Inspector Jinenez perfornmed a spot check of the
roof on the front part of the House. All of the 20-30 shingles he exam ned in
the selected area did not comply with the six nail Dade County code requirenent.
In fact, all of themwere found to contain only three (3) nails a piece. 1In
addition, sone of the nails were above the tar strip.

19. Jinenez also noted that the back of the roof did not appear to be
properly laid. The back roof shingles were not laid in accordance with the
manuf acturer's recommendati ons nor were they straight.

20. After spot checking the front and back of the roof, Inspector Jinenez
noticed the shingles on the flat portion at the rear of the House. Using a

| evel , Inspector Jinmenez neasured the "pitch" on the flat roof as "one and one-
quarter to twelve" instead of the code required m nimumof "two and one-half to
twelve." He concluded that the roof was in violation of the code because

shingles were used on the flat roof which did not have an adequate pitch

21. On April 1, 1993, Jinenez issued a Sumons to Hytek Roofing noting the
above violations and requiring corrections including the re-nailing of shingles
bel ow the tar strip with six (6) nails per shingle, and the renoval of the
shingles fromthe flat roof. The county also required that the back of the roof
be repl aced.

22. The Metro Dade Buil ding & Zoni ng Roofing Inspections Checkli st
requires a shingle inspection to include an inspection of the tie-in to any fl at



roof. Because the flat deck portion of this roof was in the back, Respondent
shoul d have | ooked at the back of the roof in order to inspect the tie-in to the
flat deck.

23. Respondent introduced a nunber of form docunents which reflect
| anguage used in the industry by Special Inspectors when certifying the
conpl etion of construction work. The standard | anguage on those docunents
provides that by filling in the designated bl anks, the Special I|Inspector asserts
that the work, to the best of his know edge or belief and professional judgment,
is in substantial accordance with the approved plans and the South Florida
Bui | di ng Code. Respondent's Daily Field Inspection report was prepared on his
conpany's letterhead, not a form docunent and contai ned Respondent’'s st atenent
that the entire roof had been conpleted as per the codes and specifications.

24. Respondent's report did not contain the qualifying | anguage set forth
on the fornms presented at the hearing. In other words, Respondent did not
qualify his statenent or state the extent of his investigation |eading to that
st at enent .

25. After considering all the evidence, it is concluded that Respondent's
i nspection was insufficient and that the conclusions set forth in his report
were inaccurate. Mreover, at |east sone of the Code Violations cited by the
county shoul d have been detected by a reasonabl e inspection. Consequently, it
i s concluded that Respondent failed to utilize due care in the performance of
hi s engi neering duties.

CONCLUSI ONS OF LAW

26. The Division of Adm nistrative Hearings has jurisdiction over the
parties and the subject matter of this case pursuant to Sections 120.57(1) and
471.033, Florida Statutes.

27. Pursuant to Section 471.033, Florida Statutes, the Board of
Pr of essi onal Engi neers is enpowered to revoke, suspend, or otherw se discipline
the license of a registered engineer who is found guilty of commtting any of
the of fenses enunerated in Section 471.033(1), Florida Statutes. In determ ning
whet her a licensee has violated Section 471.033, Florida Statutes, as charged in
an adm nistrative conplaint, one "nmust bear in mnd that it is, in effect, a
penal statute...This being true the statute nust be strictly construed and no
conduct is to be regarded as included within it that is not reasonably
proscribed by it. Furthernore, if there are any anbiguities included such nust

be construed in favor of...licensee."” Lester v. Departnment of Professional and
Cccupational Regul ations, 348 So.2d 923, 925 (Fla. 1st DCA 1977). Disciplinary
action with respect to a professional license is limted to the offense or facts

alleged in the adm nistrative conplaint. Sternberg v. Departnent of
Pr of essi onal Regul ati on, Board of Medi cal Exam ners, 465 So.2d 1324, 1325 (Fl a.
1st DCA 1985).

28. Petitioner has the burden of proving by clear and convincing evidence
the al |l egati ons agai nst Respondent. See Ferris v. Turlington, 510 So.2d 292
(Fla. 1987); Evans Packing Co. v. Department of Agriculture and Consumer
Services, 550 So.2d 112 (Fla. 1st DCA 1989).

29. The nature of clear and convincing evidence has been described in
Slomowitz v. Wl ker, 429 So.2d 797, 800 (Fla. 4th DCA 1983) as foll ows:



[C]l ear and convinci ng evidence requires that

t he evidence nust be found to be credible; the
facts to which the witnesses testify nust be
distinctly remenbered; the evidence nmust be
preci se and explicit and the witnesses nust be
l acking in confusion as to the facts in issue.
The evi dence nmust be of such weight that it
produces in the mnd of the trier of fact the
firmbelief of (sic) conviction, wthout hesitancy,
as to the truth of the allegations sought to be
establ i shed.

30. In the Arended Adm nistrative Conplaint Petitioner asserts that
Respondent has viol ated Section 471.033(1)(g), Florida Statutes, which provides
as follows:

(1) The follow ng acts constitute grounds for
whi ch the disciplinary actions in subsection (3)
may be taken:

* * %
(g) fraud, deceit...negligence, inconpetence or
m sconduct...in the practice of engineering.

31. Petitioner charges Respondent with violating the aforenentioned
statute by performng "a spot check of the roof" and indicating on his
I nspection Formthat "[t]he entire roof conpleted as per the codes and
specifications.” Petitioner further alleges that Respondent "did not inspect the
entire roof as his Inspection Forminplies.”

32. The clear and convincing evidence in this case establishes that
Respondent was guilty of the violation charged.

33. Respondent’'s unqualified statenent that the entire roof was conpl eted
per the codes and specifications was not based on an adequate inspection. The
evi dence established that the back portion of the roof (not including the flat
deck portion) had to be replaced due, in part, to the use of an insufficient
nunber of nails and placenment of shingles above the tar strip. An appropriate
i nspecti on woul d have reveal ed these defects and the failure to note themin a
final inspection constitutes negligence.

34. Respondent is also guilty of negligence and/or inconpetence in the
practice of engineering as a result of his certification of the conpletion of
the entire roof as having been conpleted in conpliance with the codes and
specifications when the flat portion of the roof had not been. The evidence
establ i shed that shingles were not installed in the flat portion of the roof
until after Respondent conducted his inspection. Thus, it cannot be concl uded
t hat Respondent inproperly certified a shingled roof with an inadequate pitch
However, Respondent's Inspection Forminaccurately indicated that the entire
roof had been completed. |f Respondent had properly inspected the entire roof,
Respondent shoul d have inspected the tie-in between the flat roof and the newy
shingled roof. A proper inspection report should have, at a mninmm noted the
flat portion had not been repaired and noted the condition of the tie-in.

35. Respondent points out that it is inpossible to inspect every shingle
of a roof and he contends that he conducted reasonabl e spot checks which did not
reveal any defects. Before signing a final inspection report, Respondent was
responsi ble for inspecting the roof in a manner that would reveal all reasonably



obvi ous defects. The existence of a single shingle without the required nails
may not be sufficient to establish that the inspection was negligently
conducted. Here, however, the evidence established that |arge portions of the
roof were not installed in accordance with Code. The failure of Respondent's
i nspection to reveal these obvious defects establishes that the inspection was

negligently devised and/or conducted. 1In this regard, it should be noted that
Respondent's I nspection Formdid not say he nade spot checks or even that in his
opi nion the roof was all right. Instead, he unequivocally affirnmed that the

roof had been installed in accordance wi th Code.

36. Upon establishnment of a violation of subsection 1 of Section 471.033,
Florida Statutes, subsection 3 of the statute authorizes the Board of
Pr of essi onal Engi neers to revoke or suspend a license, inpose an adm nistrative
fine not to exceed $1,000.00 for each count or separate offense, issue a
repri mand, place a |licensee on probation for a period of time subject to such
conditions as the Board may specify and/or restrict the authorized scope of
practice by a |licensee.

37. Rule 61Gl15-19, Florida Adm nistrative Code, sets forth the
di sciplinary guidelines adopted by the Board. Rule 61G15-19.004(2)(m, Florida
Admi ni strative Code sets forth a range of penalties to be inposed upon a
licensee found guilty of negligence under Section 471.033(1)(g), Florida
Statutes. That range is froma mnimumof a reprinmand, two year probation and
$1,000.00 fine to a reprimand, $1,000.00 fine, 5 years suspension and 10 year
probati on.

38. The Board can deviate fromthe stated range upon a show ng of
aggravating or mtigating circunstances as set forth in Rule 61GL5-19. 004(3).
In this case, there is no evidence of prior disciplinary action agai nst
Respondent. It appears that all defective work has been corrected to the
sati sfaction of the Omer and there is no evidence of any other violations by
Respondent. Thus, a penalty in the m ninmumrange i s appropriate.

39. The final issue to be resolved in this case is Respondent's request
for the inposition of sanctions against Petitioner due to Petitioner's filing of
a Motion to Disqualify Respondent's counsel five days before the final hearing
inthis matter. The Motion to Disqualify sought to preclude Respondent's
counsel fromrepresentation in this case on the grounds that Respondent's
counsel was fornerly enployed by Petitioner. In support of its Mdtion to
Di squalify, Petitioner cited Section 112.313(9)(a)4., Florida Statutes. At the
outset of the hearing in this matter, Petitioner's Mdtion to Disqualify was
deni ed on the grounds that there was no authority for applying the cited
statutory provision to proceedi ngs conducted before the Division of
Admi ni strative Hearings and because there as no indication that counsel for
Respondent had any direct involvenent in the pending case while he was enpl oyed
by Petitioner. |In support of his request for sanctions, counsel for Respondent
has pointed to sonme disturbing facts. Specifically, the Mdtion to Disqualify
was not filed until five days before the formal hearing in this case after a
nmotion to conti nue had been denied. Counsel for Respondent points out that he
had entered an appearance in this matter nore than two nmonths earlier and all of
the facts alleged in the Motion to Disqualify were known at that tine.

Mor eover, counsel for Respondent contends that Petitioner had filed a simlar
nmoti on which was denied in an unrel ated case brought by Petitioner in which
counsel for Petitioner had entered an appearance. The facts cited by Respondent
rai se some concern as to Petitioner's notivation in filing the Motion to

Di squalify. However, the Motion was sunmmarily denied at the outset of the
hearing after limted argunent. \While the undersigned has concluded that the



prohibitions in Section 112.313(9)(a)4., Florida Statutes, are not applicable in
this case, it is recognized that there has been mnimal interpretation as to the
scope of that statute. After considering all of the circunstances, it is
concl uded that the inposition of sanctions in this case is not warranted.

RECOMVENDATI ON
Based upon the foregoing, it is
RECOMVENDED:

That the Board of Professional Engineers enter a Final Order finding
Al berto Ramirez guilty of violating Section 471.033(1)(g), Florida Statutes, as
all eged in the Arended Administrative Conplaint. As a penalty for the
violation, inpose an adm nistrative fine of one thousand ($1,000.00) dollars,
i ssue a reprimand, and place the |license of Alberto Ramrez on probation for a
period of two (2) years with such reasonable ternms as nay be inposed by the
Boar d.

DONE AND RECOMMENDED t his 24th day of July, 1995, in Tallahassee, Leon
County, Florida.

J. STEPHEN MENTON

Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 24th day of July, 1995.

APPENDI X TO RECOWENDED CRDER, CASE NO 94-4312

Rul i ngs on the proposed findings of fact subnmitted by the Petitioner

1. Adopted in substance in findings of fact 1

2. Adopted in substance in findings of fact 4.
3. Adopted in substance in findings of fact 8.
4. Adopted in substance in findings of fact 5.
5. Rejected as unnecessary.

6. Adopted in substance in findings of fact 5.
7. Adopted in substance in findings of fact 7.
8. Adopted in substance in findings of fact 6.
9. Adopted in substance in findings of fact 11
10. Adopted in substance in findings of fact 12.
11. Adopted in substance in findings of fact 13.
12. Adopted in substance in findings of fact 14.
13. Adopted in substance in findings of fact 16.
14. Adopted in substance in findings of fact 17.
15. Adopted in substance in findings of fact 18.
16. Adopted in substance in findings of fact 2.



17.
18.
19.
20.
21.
22.
23.
24,
25.
26.
27.
28.
29.

subj ect
Law.

30.

subj ect
Law.

31.

subj ect
Law.

32.

Rul i ngs on the proposed findings of fact subnmitted by the Respondent:
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of fact 25.
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Adopted in substance in findings of
Adopted in substance in findings of

Subordi nate to findings

Rej ected as a summary of testinony rather than a finding of fact.
matter is addressed in Findings of Fact 25 and in the Conclusions of

Rej ected as a summary of testinony rather than a finding of fact.
matter is addressed in Findings of Fact 25 and in the Conclusions of

Rej ected as a summary of testinony rather than a finding of fact.
matter is addressed in Findings of Fact 25 and in the Conclusions of
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Adopted in substance in findings of fact 25.
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Rej ect ed as unnecessary.
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Adopted in substance in
Adopted in substance in
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Adopted in substance in
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Adopted in substance in
Adopted in substance in

Adopted in pertinent part
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Lynda L. Goodgane
Ceneral Counsel
Dept of Busi ness
and Prof essional Regul ation
1940 North Monroe Street, Suite 60
Tal | ahassee, FL 32399-0792

Charles F. Tunnicliff
Chi ef Attorney
Dept of Busi ness

and Prof essional Regul ation
1940 North Monroe St, Suite 60
Tal | ahassee, FL 32399-0792

Reydel (Sonny) Santos, Esq.
I nter-Anerican Law Center
10753 SW 104th Street
Mam, FL 33176-8842

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at least 10 days in which to submt
witten exceptions. Sonme agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



